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IN THE 


United States Court of Appeals 

fob the District of Columbia. 


No. 8538. 


NINA MAY, Appellant , 
v. 

GRACE MELVIN, Appellee. 


Appeal from the District Court of the United States 
for the District of Columbia. 


BRIEF FOR APPELLEE. 


STATEMENT OF THE CASE. 

Plaintiff below, appellant here, and Frank G. May were 
married at Baltimore, Maryland, November 27, 1919, lived 
together at eight different places of residence in the Dis¬ 
trict of Columbia, two of which were built by the husband, 
and separated October 6, 1938 (Tr. 6, 11, 26, 40, 49). Mr. 
May was a carpenter and contracting building, and he and 
defendant below, appellee here, first met during the winter 
or early spring of 1936, when a real estate broker, who had 
recommended Mr. May to appellee, brought him to appel¬ 
lee’s apartment to discuss building a residence for her (Tr. 



2 


26, 43). A residence on a lot next door to the place of resi¬ 
dence of appellant and Mr. May was built for defendant 
by Mr. May, appellee moving in about the middle of Au¬ 
gust, 1936 (Tr. 26, 27, 43). 

During the late summer of 1937 appellant and Mr. May 
sold their residence, and in October of that year moved to 
the home of appellee (Tr. 27, 43). 

During the night of March 3,1938, Mr. May sat in a chair 
in the living room because he was ill from a heart ailment 
and could not lie down (Tr. 27, 43, 49). The morning of 
March 4, 1938, appellee went downstairs to let her dog out, 
and, seeing Mr. May, inquired if he was ill, put her hand on 
his forehead, and remarked that he had a fever (Tr. 27, 44, 
49). Appellant, who had followed appellee down the stairs, 
accused appellee of making love to her husband (Tr. 27, 
44, 49), and informed Mr. May that he would have to choose 
between them, to which he replied that he 41 wouldn’t have 
either of them hung on a Christmas tree” (Tr. 27, 50). Ap¬ 
pellant and Mr. May moved from appellee’s home early in 
April, 1938 to 3718 Myrtle Avenue, Northeast, Washington, 
D. C. (Tr. 40), where they lived until October 6,1938, when 
appellant moved out, taking most of the furniture and 
household furnishings with her, claiming she had been or¬ 
dered by the landlord to vacate the premises because the 
rent was in arrears (Tr. 27, 42). Mr. May remained in the 
house for more than three months after appellant left and 
claimed the rent was not in arrears when appellant left 
(Tr. 27, 50). When she moved out, appellant left a note for 
her husband, Mr. May, advising him where she had put his 
personal belongings, requesting that he take care of their 
dog, asking him to fix the dog’s food the same way she did, 
and expressing anguish at leaving the dog (Tr. 27, 28, 51, 
52). In the note she said nothing as to the reason for her 
moving away. After moving to the Myrtle Avenue house, 
appellant asked Mr. May if he wanted some other woman, 
to which he replied he “didn’t want anybody” (Tr. 42). 
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Appellant found fault with each of the eight places of 
residence where she and Mr. May lived (Tr. 28, 41, 42, 44, 
45, 46, 47, 48, 49, 51) and wrangled continuously with Mr. 
May (Tr. 50). 

There was no evidence offered at the trial that appellee 
and Mr. May saw each other between April, 1938, when 
appellant and Mr. May moved from appellee’s home, and 
October 6, 1938, the date appellant moved out of the resi¬ 
dence on Myrtle Avenue. There was evidence that after 
appellant brought suit against Mr. May for divorce and 
filed this action in the court below, Mr. May and appellee 
went to Virginia in an automobile, once on a pleasure trip 
with some relatives of Mrs. May, and once for the purpose 
of interviewing a witness who testified in this case in the 
court below (Tr. 28, 47), and that appellee visited Mr. May 
at the hospital with appellant’s niece, “which was long 
after the separation of the Mays and after this suit and 
the divorce suit between Mr. and Mrs. May were filed” 
(Tr. 45). On one occasion appellee loaned her automobile 
to Mr. May when his car was in the shop for repairs (Tr. 
28, 45, 50). 

This comprised the substance of all the testimony that 
indicated in any way any interest in Mr. May by appellee 
or any interest in her on the part of Mr. May. Both Mr. 
May and appellee testified in effect that there was no feel¬ 
ing between them, no presents were exchanged, no letters 
were written, and neither made love to the other (Tr. 44, 
50). 

At the conclusion of the trial in the court below on 8 
January, 1943, the Court took the case under advisement 
and on 22 January 1943 filed a written opinion, in which 
he directed judgment for defendant below, and expressed 
the view that it was not shown by the necessary preponder¬ 
ance of the evidence that any wrongful acts or conduct on 
the part of appellee contributed to the separation of appel¬ 
lant and her husband (Tr. 24, 25). 
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CONSTITUTIONAL PROVISIONS, STATUTES AND 
RULES OF COURT INVOLVED. 

The following provisions of the Constitution, statutes 
and rules of court are involved in this proceeding: 

Seventh Amendment to the Constitution, providing: 

1 “In suits at common law, where the value in contro¬ 
versy shall exceed twenty dollars, the right of trial by 
jury shall be preserved, and no fact tried by a jury 
1 shall be otherwise re-examined in any Court of the 
United States, than according to the rules of common 
law.” 

Federal Rules of Civil Procedure, as follows: 

Rule 38 (b): 

• “Any party may demand a trial by jury of any issue 
triable of right by a jury by serving upon the other 
! parties a demand therefor in writing at any time after 
i the commencement of the action and not later than 10 
days after the service of the last pleading directed to 
such issue. Such demand may be indorsed upon a 
pleading of the party”. 

Rule 38 (d): 

“The failure of a party to serve a demand as re¬ 
quired by this rule and to file it as required by Rule 
5(d) constitutes a waiver by him of trial by jury. A 
demand for trial by jury made as herein provided may 
not be withdrawn without the consent of the parties.” 

Rule 39 (b): 

1 “Issues not demanded for trial by jury as provided 
in Rule 38 shall be tried by the court; but, notwith- 
i standing the failure of a party to demand a jury in an 
action in which such a demand might have been made 
of right, the court in its discretion upon motion may 
order a trial by a jury of any or all issues.” 

Title 28, Sec. 773, United States Code (Title 11, sec. 317, 
D. C. Code, 1940): 
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* 1 Issues of fact in civil cases in any district court 
may be tried and determined by the court, without the 
intervention of a jury, whenever the parties, or their 
attorneys of record, agree to waive a jury by a stipu¬ 
lation in writing filed with the clerk or by an oral stipu¬ 
lation made in open court and entered in the record. 
The finding of the court upon the facts, which may be 
either general or special, shall have the same effect as 
the verdict of a jury.” 

POINTS INVOLVED IN THIS APPEAL. 

Appellant’s brief fails to set forth a concise statement 
of the points on which she relies, as required by Rule 17 (c) 
(6) of this Court. An examination of her brief, however, 
discloses that apparently she relies on the following points: 

1. Denial of her motion for a jury trial (made orally 
at the pretrial proceeding 17 November 1942 and by 
written motion filed 19 November 1942, two and one- 
half years after the filing of the complaint, and again 
made orally at the trial below) constituted reversible 
error on the part of the trial court (Appellant’s Br. €). 

2. The trial court committeed error in his memoran¬ 
dum opinion “in adopting the view that ‘ illicit rela¬ 
tions’ were the only medium by which consortium could 
be destroyed” (Appellant’s Br. 6). 

3. The findings of fact and conclusions of law “went 
far beyond the scope and force of the memorandum 
opinion” of the trial court, and “adopts a view not jus¬ 
tified thereby, nor conforming to the evidence, alleging 
that plaintiff had ‘without justification left the family 
home’ ” (Appellant’s Br. 6). 

4. Denial of appellant’s motion for a new trial with¬ 
out oral hearing “was arbitrary and unreasonable” 
(Appellant’s Br. 7). 

5. The evidence demonstrated that there was con¬ 
sortium between appellant and her husband and “it 
was error not to consider or ill consider the probative 
force of so much cumulative and preponderating, un¬ 
contradicted evidence of consortium” (Appellant’s 
Br. 7). 
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SUMMARY OF ARGUMENT. 

Point 1. 

Failure to comply with reasonable conditions prescribed 
by a rule of court constitutes a waiver of the right to a trial 
by jury. i 

The constitutional right of trial by jury in a civil case 
may be waived, either expressly or by conduct inconsistent 
with an intention to insist upon the right. 

By failing to demand a jury trial for more than two years 
after joinder of issue, appellant is in no position now to 
insist upon the exercise by the Court of its discretion under 
a rule of court in granting a motion for trial by jury, par¬ 
ticularly when no excuse other than inadvertence of coun¬ 
sel is offered for failure to make a timely demand. 

Even where a statute prescribes the method of waiving 
a right to trial by jury, it is not exclusive unless it so pro¬ 
vides, and a party may waive a trial by jury in another 
way. 

Appellant has not been injured by the denial by the lower 
court of her motion for a jury trial, since the evidence is 
such that, if the trial had been by jury, the trial court prop¬ 
erly should have directed a verdict in favor of defendant, 
or, if a verdict for plaintiff had been rendered, the court 
would have been obliged to set it aside. 

Since there was no cooperation or conjugal fellowship 
between appellant and her husband, appellant has failed to 
establish an essential element of her case, and has not sus¬ 
tained any damage because of alleged loss of consortium. 

Point 2. 

The trial court did not adopt the view that illicit rela¬ 
tions constitutes the only medium by which consortium can 
be destroyed, and any such view is unnecessary in reaching 
a decision in this case. 
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Point 3. 

In making findings of fact and conclusions of law, the 
trial court was not bound to keep within the scope of his 
memorandum opinion. 


Point 4. 

The granting of a new trial is within the sound discretion 
of the trial court. 

Point 5. 

There was no error on the part of the trial court in con¬ 
sidering the evidence, since it clearly demonstrated that 
appellant voluntarily left the home of herself and husband 
and appellee had nothing whatever to do with the separa¬ 
tion of appellant and her husband. 

ARGUMENT. 

Point 1. 

Appellant’s complaint was filed May 21, 1941 (Tr. 1). 
Appellee’s answer was filed July 15, 1941 (Tr. 5). No de¬ 
mand for a jury trial was made by either party within ten 
days after service of the answer and no intervening papers 
were filed or action taken until the pretrial proceeding on 
November 17, 1942 (Tr. 6), when appellant’s first oral mo¬ 
tion for a trial by jury was made. Thus, for the first time 
appellant demanded a jury trial two years and four months 
after issue was joined. 

No contention is advanced by appellant that Rule 38 (b) 
of the Federal Rules of Civil Procedure is harsh, unreason¬ 
able or burdensome, and no reason for the granting of 
appellant’s demand for a jury trial is disclosed by the rec¬ 
ord, except “That through an inadvertence, demand was 
not made for trial by jury in the original pleadings nor 
within ten days” (Tr. 7). There was no basis, therefore, 
upon which the trial court could rest the exercise of its dis- 
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cretion, as provided in Rule 39 (b). Appellant’s conduct 
fell squarely within the provisions of Rule 38 (d) that “The 
failure of a party to serve a demand as required by this 
rule and to file it as required by Rule 5(d) constitutes a 
waiver by him of trial by jury.” 

It has long been settled that a right to jury trial in a civil 
action may be waived by failure to comply with reasonable 
conditions. 

Kennedy v. David, 71 App. D. C. 340, 109 F. 2d 676; 

Bank of Columbia v. Okely, 17 U. S. 235, 4 Wheat. 
235, 4 L. Ed. 559, 561; 

Fidelity & Deposit Co. of Md. v. United States, 187 
U. S. 315, 23 S. Ct. 120, 47 L. Ed. 194; 

In re Neasmith , 6 Cir., 147 F. 160. 

The constitutional right to a jury trial in civil cases is a 
mere privilege intended solely for the benefit of the parties 
litigant, and may be waived by them. 

i Perego v. Dodge, 163 U. S. 160, 16 S. Ct. 971, 41 L. 
Ed. 113; 

! Bamberger v. Terry, 103 U. S. 40, 26 L. Ed. 317; 

! Richmond v. Smith, 15 Wall. 429, 21 L. Ed. 200, 202; 

In re Henderson’s Distilled Spirits, 14 Wall. 44, 20 
L. Ed. 815; 

Kearney v. Case, 12 Wall. 275, 20 L. Ed. 395, 396; 

Burr v. DesMoines R. etc. Co., 1 Wall. 99, 17 L. Ed. 
561; 

Suydam v. Williamson, 20 How. 427,15 L. Ed. 978; 

Guild v. Frontin, 18 How. 135,15 L. Ed. 290. 

The same rule applies where the right to a jury trial is 
conferred by statute, even where the statute is mandatory. 

Whipple v. Eddy, 161 Ill. 114, 43 N. E. 789; 

Kanarowski v. Peo., 113 HI. A. 468; 

Ferris v. Bloom, 132 Tenn. 466,178 S. W. 1112; 

Meade v. Meade, 111 Va. 451, 69 S. E. 330. 

In order to secure a trial by jury in a civil action it must 
be demanded, and a party who fails to make such a demand 
will be held to have waived his right. 
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Perego v. Dodge, supra. 

Kearney v. Case, supra. 

Bond v. Brown, 12 How. 254,13 L. Ed. 977; 

Mayhew v. Thatcher, 6 Wheat. 129; 5 L. Ed. 223. 

The same rule applies even in criminal cases where a 
state statute provides that failure to demand a jury trial 
shall be a waiver of that right. 

In re Cox, 129 Mich. 635, 89 N. W. 440. 

Where provided by rule of court that a party desiring a 
jury trial must file a notice therefor within a certain num¬ 
ber of days after issue, failure to file such notice is a waiver 
of the right to a trial by jury. 

McGivern v. Wilson, 160 Mass. 370, 35 N. E. 864; 

Cleverly v. O’Connell, 156 Mass. 88, 30 N. E. 88; 

Vitrified Wheel, etc. Co. v. Edwards, 135 Mass. 591; 

Bailey v. Joy, 132 Mass. 356; 

Doll v. Anderson, 27 Cal. 248; 

Graham v. Lord, 170 Mass. 1, 48 N. E. 778. 

A demand is too late where the delay is such that to grant 
the demand would interfere with the ordinary business of 
the court. 

State v. Arkansas Lumber Co., 260 Mo. 212, 277, 169 
S. W. 145; 

Guttman v. J. H. M. Constr. Co., Inc., 108 Misc. 388, 
178 N. Y. S. 443. 

The general rule is that the right to a jury trial may be 
waived by any conduct or acquiescence inconsistent with an 
intention or expectation to insist upon the right. 

U. S. v. National City Bank, 281 Fed. 754; 

William Edwards Co . v. LaDow, 230 Fed. 378, 144 
C. C. A. 520. 

A jury trial is waived by setting a case down for trial by 
the court. 

Stevens v. McDonald, 173 Mass. 382, 53 N. E. 885, 73 
Am SR 300; 
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Walcott v. O’Connor, 163 Mass. 21, 39 N. E. 345; 

Hudson v. Roos, 72 Mich. 363, 40 N. W. 467; 

St. Paul Distilling Co. v. Pratt, 45 Minn. 215, 47 
N. W. 789. 

Statutory provisions prescribing ways for the waiver of 
trial by jury are not exclusive unless they specifically so 
provide, and do not preclude a waiver of the right in an¬ 
other wav. 

Perego v. Dodge, 163 XJ. S. 160, 16 S. Ct. 971, 41 L. 
Ed. 113, 118; 

Kearney v. Case, 12 Wall. 275, 20 L. Ed. 395, 396; 

Baird v. New York, 74 N. Y. 382; 

MacKeller v. Rogers, 109 N. Y. 472, 17 N. E. 350. 

Ignorance of the law as to the time within which a de¬ 
mand for jury trial must be made is no excuse for failure 
to make the demand within the time prescribed. 

Bennett v. Hillman, 37 Cal. A. 586, 174 P. 362; 

Coulter v. Weed Sewing Mach. Co., 3 Lea (Tenn.) 
115. 

In the case of Kennedy v. David, supra, this Court said: 

“In Barrett v. Sterrett Operating Service, Inc., 66 
App. D. C. 321, 87 F. 2d 224, a defendant in a Class B 
case in the Municipal Court had moved for a jury trial 
on the return day, a few* minutes after the hour named 
in the summons. The Municipal Court overruled the 
demand, and the plaintiff recovered judgment. This 
Court reversed the judgment, on the ground among 
others that it was 4 perfectly clear that the granting of 
the motion for jury trial would not have interfered with 
the orderly disposition of the court’s docket or have 
deprived the opposing litigant of any rights.’ That 
cannot be said here. A few minutes delay, during 
which no substantial action is taken by the court or the 
Opposing litigant, is one thing; a delay of more than 
a month, during which the case is set for trial on the 
non-jury docket and the opposing litigant presumably 
prepares his case on that basis, is a very different 
thing.” (Italics added.) 
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Appellant contends that her right to a jury trial is con¬ 
stitutional and cites the 7th Amendment, which provides 
that in suits at common law, where the value in controversy 
shall exceed twenty dollars, the right of trial by jury shall 
be preserved. The right of trial by jury, although recog¬ 
nized, was first guaranteed in England by the Magna 
Charta. It was introduced into this country by the colon¬ 
ists. It is guaranteed in the Federal Constitution as well 
as the constitutions of the states. It may be had only in 
those cases denominated as suits or actions at common 
law, namely, actions where issues of fact arise upon the 
pleadings. 

Huntsville v. Pulley , 187 Ala. 367, 65 S. 405; 

Farnham v. Lenox Motor Car Co., 229 Mass. 478,118 
N. E. 874; 

Morton Brick, etc. Co. v. Sodergreen, 130 Minn. 252, 
153 N. W.527; 

Minor v. Burton, 228 Mo. 558,128 S. W. 900. 

As shown by the authorities heretofore cited herein, the 
right of trial by jury can be waived. The mere fact that 
it is guaranteed by the Constitution presents no difficulty, 
since constitutional rights, as well as rights created by stat¬ 
ute, may be waived. Thus the right to vote is guaranteed 
by the Constitution, yet no one will contend that its exer¬ 
cise cannot be waived. The same is true with respect to 
the right to engage in a particular profession or calling, or 
other similar rights. 

Appellant argues that it was the duty of the pre-trial 
justice “regardless of demand, or of there being no de¬ 
mand, to determine, and allow or reject, according to 
whether or not the right to a jury trial existed under the 
Constitution or of the statutes of the United States” and 
that “In such circumstances no prejudice could be imposed, 
and appellant contends no prejudice was or could be shown 
had the court granted a trial before a jury” (App. Br. 10). 

The appellant waited more than two years after issue 
was joined to request a jury trial. In the meantime, the 
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ease had been entered by the Clerk on the docket of non¬ 
jury cases, and it was so considered. Appellee’s counsel 
prepared the case upon the theory that it was a non-jury 
case and drafted no instructions for submission by the 
Court to the jury. To re-prepare the case for jury trial 
between the date of the pre-trial and the actual trial would 
have burdened appellee’s counsel. Furthermore, the grant¬ 
ing of appellant’s motion for a jury trial would have re¬ 
quired the Clerk to transfer the case from the docket of 
non-jury actions to the docket of jury actions, and to pro¬ 
ceed accordingly. The remarks of this Court in Kennedy 
v. David , supra, where the lapse of time between the joinder 
of issue and demand for jury trial was one month, are ap¬ 
plicable here. To make it the duty of the pre-trial justice, 
after the lapse of two and one-half years, to inquire into 
the riierits of the case, determine whether a jury trial might 
have 1 been had at common law, and then certify the case 
for trial by jury, even though no demand by either party 
had been made, would find the calendars of this Court in a 
most uncertain state. Prior to pre-trial, it would not be 
definitely known, particularly in border line cases, whether 
trial by jury or by the court would be proper. The Clerk 
would be unable to prepare his docket until after pre-trial, 
with consequent uncertainty on the part of lawyers and 
clients as to the position of their cases on the calendar. It 
appears, therefore, that the granting by the trial court in 
this case of appellant’s demand for jury trial made at the 
pre-trial proceeding would have interfered with the orderly 
disposition of the court’s docket, prejudiced appellee, as 
well as caused inconvenience and additional work on the 
part of the Clerk. 

Even though appellant’s motion for a jury trial had 
been granted, it is the contention of appellee that the re¬ 
sult would have been the same, and that it would have been 
the duty of the trial court to direct the jury to return a 
verdict for defendant, or to set aside a verdict for appel¬ 
lant. A careful examination of the record fails to disclose 
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any evidence that appellee caused the loss of consortium 
of which appellant complains in her brief. She voluntarily 
left the residence of herself and her husband because, as 
she contends, the landlord threatened to evict her for non¬ 
payment of rent. She removed most of the household 
furniture and furnishings belonging to the couple, evidenc¬ 
ing a determination not to live any longer with her hus¬ 
band. Any loss of consortium was due, therefore, to ap¬ 
pellant’s own act and not to any act or conduct on the part 
of appellee. If appellant had remained with her husband 
she would not have lost his consortium, even though both 
were evicted from their residence. It would have been his 
duty to find another place for her. Her choice to remove 
from the home before eviction was voluntary on her part, 
and there is no evidence whatever that appellee had any¬ 
thing whatever to do with her decision to move out. In 
fact, the evidence fails to show that appellee, from April 
to October, 1938, a period of nearly six months, so much 
as laid eyes on appellant’s husband, much less influenced 
him not to pay the rent, if it was in arrears, which he de¬ 
nied, and which denial is substantiated by the fact that he 
remained in the house some three months after appellant 
left. 

It is clear, therefore, that appellant has no one to blame 
but herself for her loss of consortium of her husband. 

When leaving the family residence appellant left a note 
for her husband about caring for their dog, knowing that 
he w’ould get it when he returned that night from his work. 
This indicates clearly that her claim that she was forced 
out of the house because of nonpayment of rent was not 
well founded, as she knew her husband would remain and 
take care of the dog. 

Consortium was defined by this Court as “conjugal fel¬ 
lowship, company, cooperation, and aid of the husband or 
wife.” 
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Dodge v. Rush, 28 App. D. C. 149,152, citing 

Bagaouette v. Paulet, 134 Mass. 123, 45 Am. Rep. 
307; 

Evans v. O'Connor, 174 Mass. 287, 291, 75 AmSR 
316, 54 N. E. 557; 

Neville v. Gile, 174 Mass. 305, 54 N. E. 841; 

Houghton v. Rice, 174 Mass. 366, 368, 47 L. R. A. 
310, 75 AmSR 351, 54 N. E. 843. 

There was no cooperation or conjugal fellowship be¬ 
tween appellant and her husband, or aid of one by the 
other. On the contrary, the evidence of appellant herself 

clearlv demonstrated the lack of these conditions in their 

«* 

married life, proof of which is essential to a recovery by 
plaintiff in an alienation of affections action. 

Mere alienation of a husband’s affections does not give 
the wife a cause of action, but is merely an element aggra¬ 
vating the loss of consortium, which is the basis of any 
right of action the wife may have. 

Negus v. Foote, 228 Mass. 375, 117 N. E. 351; 

Webster v. Benboiu, 211 Mass. 366, 97 N. E. 758; 

Nolan v. Pearson, 191 Mass. 2S3, 77 N. E. 890, 114 
A. L. R. 605, 4 L. R. A. N. S. 643, 6. Am. Cas. 658; 

Neville v. Gile, supra; 

Hadley v. Heywood, 121 Mass. 236; 

Crocker v. Crocker, 98 Fed. 702. 

Point 2. 

The second point urged by appellant that the trial court 
erred in adopting the view that illicit relations constitutes 
the only medium by which consortium could be destroyed 
is not regarded by appellee as persuasive. It does not ap¬ 
pear that the trial court adopted any such view or that if 
he did, it was necessary in deciding the case. Appellee 
merely contends that in making the finding that there was 
no claim made nor evidence offered of any illicit relations 
between defendant and plaintiff’s husband, the trial court 
was merely making a finding required by the evidence, 
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which wholly failed to show any improper relations be¬ 
tween Mr. May and appellee. 

Point 3. 

Appellant’s third contention that the findings of fact 
and conclusions of law 4 ‘went far beyond the scope and 
force of the memorandum opinion” of the trial Court, did 
not conform to the evidence, and alleged that appellant 
without justification left the family home, is not well taken. 
It is not necessary for the trial court to confine his findings 
of fact and conclusions of law to his memorandum opinion. 
He might, if he saw fit, have written a memorandum opin¬ 
ion of three or four lines, stating that he directed judg¬ 
ment for defendant because the evidence of plaintiff failed 
to establish alienation of affections by defendant. Surely, 
if he did so, there would have been no impropriety on his 
part in making findings of fact and conclusions of law in 
conformity with the evidence, and he would not have been 
confined by that memorandum to making findings of fact 
and conclusions of law only within the “scope and force 
of the memorandum opinion.” Furthermore, an examina¬ 
tion of the evidence and the findings of fact will demon¬ 
strate that the latter conform to the evidence. If they did 
not, it was appellant’s duty to move for corrections. 

Point 4. 

Appellant’s fourth contention is that denial of her mo¬ 
tion for a new trial without oral hearing “was arbitrary 
and unreasonable”. As no authorities are cited to support 
this point, it is not believed to be important, since the 
granting of a new trial is within the sound discretion of 
the trial court. 

Point 5. 

The Fifth point presented in appellant’s brief, while not 
altogether clear in wording, seems to be that the evidence 
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demonstrated that there was consortium between appel¬ 
lant and her husband and that the court erred in not con¬ 
sidering the “probative force of so much cumulative and 
preponderating, uncontradicted evidence of consortium.’’ 
Assuming that there was such evidence, which appellee 
contends was not the fact, there is nothing in the case to 
show that the Court did not consider every syllable of evi¬ 
dence on the question of consortium. The effect of his 
ruling was that, even though there -was consortium, the 
appellee had nothing whatever to do with its loss by ap¬ 
pellant. Assuming that the most friendly and affectionate 
relationship existed between appellant and her husband up 
to the very hour of their separation, there is nothing in the 
case to show that the conduct of appellee resulted in the 
loss of consortium on the part of appellant. On the con¬ 
trary, there was abundant evidence that there had been no 
act or conduct by appellee that was intended to or did 
alienate the affections of appellant’s husband or contribute 
in any way to the loss of consortium so eloquently claimed 
by appellant. For six months or more appellee and appel¬ 
lant’s husband did not see each other. During that inter¬ 
val of time no act by appellee occurred that would tend to 
destroy Mr. May’s affections, if he had any, for his wife. 
Appellant does not contend that she was forced to move 
out of the residence because of any act by appellee or that 
the incident of March 4, 1938, resulted in a break between 
her and Mr. May. On the contrary, her only excuse for 
leaving the family home was that the rent was in arrears 
and the landlord had threatened to evict her. Her con¬ 
sortium with her husband, if it existed, was destroyed by 
her own conduct and not that of appellee. 
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CONCLUSION. 

Appellee respectfully submits that the decision of the 
trial court was right, that no other result properly could 
be arrived at from the evidence, that appellee was not the 
cause of any loss or damage appellant may have suffered 
or sustained, and that the trial court’s decision should be 
affirmed. 

Respectfully submitted, 

Richard L. Merrick, 

640 Woodward Building, 
Washington, D. C., 

Attorney for Appellee. 


